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Date: March 3, 2015
To: Honorable Chairman Jean Monestime Agenda Ttem No. 8(F)(8)
and Members, Board of Commissioners

From: Carlos A. Gimenez é;

Mayor df{
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R.A. Cuevas, JT. JIN

County Attorney ‘ , Bl

% g () "';.

Subject: Resolution Approving a Fihal Settfement Agreement with the Performing Arts
Center Trust and PAC Builders for Repairs to the Rain Water Leader System
at the Adrienne Arsht Center for the Performing Arts of Miami-Dade County

Recommendation

It is recommended that the Board of County Commissioners (Board) approve the attached
resolution authorizing the County Mayor or County Mayor's designee to execute the
attached Final Setilement Agreement (Attachment 1) among Miami-Dade County, the
Performing Arts Center Trust (PACT), and Performing Arts Center Builders, J.V. (PAC
Builders).

The proposed Final Settlement Agreement does the following:

e Resolves and releases all contested and disputed claims, allegations and assertions
among the parties in relation to the water damage to the facility that occurred on May
20, 2012;

¢ Requires that PAC Builders perform, at its own expense, the agreed-upon scope of
work {including sway bracing, pipe hangers, vettical support/riser clamps, replacement
of old couplings); and

s Requires that PAC Builders install, at its own expense, a number of joint restraints.

Scope
While the facility is located within Commission District 3, which is represented by

Commissioner Audrey M. Edmonson, the Adrienne Arsht Center for the Performing Arts of
Miami-Dade County (Arsht Center) has countywide impact.

Fiscal impact
PAC Builders will be responsible for all construction and related costs associated with this

settlement agreement. There is no monetary impact to the County with the approval of this
Final Settlement Agreement.

Track record/monitor
Asael Marrero, Manager of the Design and Construction Services Division in the internal
Services Department, will monitor the work performed by PAC Builders at the Arsht Center.

Delegation of authority
This item authorizes the County Mayor or County Mayor's designee to execute the
settlement agreement on behalf of the County.
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Background
On October 22, 2013, the Board approved Resolution R-849-13 authorizing a Partial

Settlement Agreement among Miami-Dade County, the PACT, and PAC Builders. The
Partial Settlement Agreement required the following:

¢ PAC Builders was to proceed with the agreed-upon scope, at its own expense, which
consists of additional sway bracing, pipe hangers, vertical supports/riser clamps, and
the replacement of old couplings.

s The scope of work not agreed upon involving the installation of joint restraints that
had previously been identified by Slider Engineering Group, Inc. (Slider), the forensic
engineering firm under contract with the County, would be arbitrated by a neutral
third party that must also be a licensed engineer. The estimated cost to install joint
restraints at all locations identified by Slider was approximately $2,000,000.00.

Pursuant to the Partial Settlement Agreement, RPJ Inc. was jointly selected by Miami-Dade
County and PAC Builders to act as the neutral Engineer/Arbitrator. RPJ Inc. issued their
arbitration findings on May 9, 2014, and a follow-up clarification to their findings was issued
on May 30, 2014 (Attachment 2). The arbitration findings provided by RPJ Inc. were as
follows:

s Joint restraints are not required at every joint at every change of pipe direction;

o Joint restraints are required at specific locations identified and annotated on
drawings. A total of 31 joint restraints were identified by RPJ, Inc. and
recommended to be installed at specific locations (out of 380 previously identified
tocations by Slider);

» PAC Builders, under its Amended Agreement with the County for the original
construction of the facility, including Change Order 73, was not required to
implement the recommended scope of work for the installation of the 31 identified
joint restraints.

Subsequent to the arbitration findings, the County continued to negotiate with PAC Builders
and agreed upon a scope of work, which has resulted in this Final Settiement Agreement,
including a total of 45 joint restraints that are acceptable to all parties. The Final Settlement
Agreement shall supersede the Partial Settlement Agreement and specifies that PAC
Builders will install the following items at its own expense:

Descripticn Ballet Opera House Concert Hall
Sway bracing 8 braces 2 braces

Pipe hangers 4 hangers 1 hanger
Vertical support/riser clamps 1clamp - 0 clamps
Replace old couplings 1 item 7 items

Joint Restraints 25 joint restraints 20 joint restraints

It is important to note that PAC Builders has been working cooperatively with County staff
since shortly after the date of the water damage to resolve this matter and the joint restraint
scope of work agreed upon of 45 joint restraints, is above and beyond the 31 joint restraints
recommended by the Engineer/Arbitrator. Furthermore, the Engineer/Arbitrator determined
that PAC Builders was not responsible for the installation of such restraints. In spite of this
favorable determination for PAC Builders, they have agreed to this settlement to perform the
joint reinforcements at their cost. In consideration of this agreed upon scope of work, PAC
Builders will receive a full and final release from any and all claims in response to the water
damage to the facility on May 20, 2012. The total value of the work to be performed by PAC
Buiiders pursuant to this seftiement is $1,068,000.00, and will obligate PAC Builders to
perform work that the Engineer/Arbitrator determined was not PAC Builder's legal
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responsibility. The Engineer/Arbitrator found that PAC Builders was not responsible for the
installation of any joint restraints, and this Agreement nevertheless obligates PAC Builders
to perform more joint restraints than Engineer/Arbitrator recommended that the County
install.

On July 17, 2012, the Board authorized the allocation of up to $5,000,000.00 for the
assessment, demolition, repair, and reconstruction of the Arsht Center in response to the
water damage to the facility on May 20, 2012. To date, approximately $4,500,000.00 of the
funds have been expended, and $535,000 has been reimbursed to the PACT by its
business interruption insurance policy with Chubb Group Insurance Companies.

As a result of the months of investigation, analysis and arbitration findings, the County may
be able to pursue damages from other firms that worked on the Arsht Center. While we
must further study our options and discuss any actions with the County Attorney’s Office,
this Final Settlement Agreement with PAC Builders would not prevent the County from
taking any necessary legal actions, in regard to the other firms, to pursue recovery of costs
incurred to date for the repair to the initial water damage.

PAC Builders will provide the necessary insurance and payment and performance bond
documentation before work begins. PAC Builders has substantial knowledge of the Arsht
Center, and will perform repairs in such a way as to minimize impacts to the balance of the
facility. This is especially critical as the Arsht Center will be in operation while repair work is
being performed.

This Final Settlement Agreement results in immediate performance of improvements to the
structure at no cost to the County by the entity, which is most familiar with the facility. This
Final Settlement Agreement avoids the risk of protracted and expensive litigation regarding
the issue with PAC Builders, and hedges against a trial court concluding, similar to the
Arbitrator, that PAC Builders is not responsible for damages caused by the incident. |
therefore recommend approval of the Final Seftlement Agreement as being in the best
interest of the County. ' '

Attachments

Michadl Spring Q )
Senior Advisor e




MEMORANDUM

(Revised)

TO: Honorable Chairman Jean Monestime DATE;: March 3, 2015
- and Members, Board of County Conrmissioners

eg“ Q .
FROM: R.A, vas, Ir. SUBJECT: Agenda Item No.- 8(F)(8)

County Attorney

Please note any items checked.

“3-Day Rule” for committees applicable if raised
6 weeks required hetween first reading and publi¢ hearing

4 weeks notification fo municipal officials required prior o public
hearing :

Decreases revenues or increases expenditures without balancing budget

Budget required .

Statement of fiscal impact required

Ordinance creating 2 new board requires detailed County Mayor’s

report for public hearing
l/ No commitiee review |

Applicable legislation requires more than a majority vote (i.e., 2/3’s ___,
3/5’s ___, unanimous ) to approve

Cuarrent information regarding funding sourece, index code and available
balance, and available capacity (if debt is contemplated) required

Sh




- Approved
Veto
Override

WIHEREAS, this Board desires to accomplish the purposes outlined in the accompanying

Mayor Agenda [tem No.

3-3-15

RESOLUTION NO.

RESOLUTION APPROVING THE FINAL SETTLEMENT
AGREEMENT BY AND AMONG MIAMI-DADE COUNTY,
THE PERFORMING ARTS CENTER TRUST AND
PERFORMING ARTS CENTER BUILDERS JOINT VENTURE
RELATED TO  REPAIRS TO PERFORMANCE OF
RAINWATER LEADER SYSTEM WORK AT THE ADRIENNE
ARSHT CENTER; AND AUTHORIZING THE COUNTY
MAYOR OR COUNTY MAYOR’S DESIGNEE EXECUTE
SAME AND TO EXERCISE ANY AND ALL OTHER RIGHTS
CONFERRED THEREIN

memorandum, a copy of which is incorporated herein by reference,

8(F)(8)

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY

COMMISSIONERS OF MIAMI-DADE COUNTY, FLORIDA, that this Board hereby
approves the Final Settlement Agreement by and among Miami-Dade County, the Performing
Arts Center Trust, and Performing Arts Center Builders, Joint Venture related performance of
the rain water leader system work at the Adrienne Arsht Center and authorizes the Counfy Mayor

or County Mayor’s Designee to execute same to and to exercise any and all other rights

conferred therein.

The foregoing resolution was offered by Commissioner

who moved its adoption. The motion was seconded by Commissioner

and upon being put to a vote, the vote was as follows:
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Jean Monestime, Chairman
Esteban L. Bovo, Jr., Vice Chairman

Bruno A. Barreiro Daniella Levine Cava
Jose "Pepe" Diaz Audrey M. Edmonson
Sally A. Heyman Barbara J. Jordan
Dennis C. Moss Rebeca Sosa

Sen, Javier D. Souto Xavier L. Suarez

Juan C. Zapata
The Chairperson thereupon declared the resolution duly passed and adopted this 3% day

of March, 2015. This resolution shall become effective upon the earlier of (1) 10 days after the
date of its adoption unless vetoed by the County Mayor, and if vetoed, shall become effective
only upon an override by this Board, or (2) approval by the County Mayor of this Resolution and
the filing of this approval with the Clerk of the Board.

MIAMI-DADE COUNTY, FLORIDA

BY ITS BOARD OF

COUNTY COMMISSIONERS

HARVEY RUVIN, CLERK

By:
Deputy Clerk

Approved by County Attormey as N
to form and legal sufficiency. DN

David M. Murray




AT TACHMENT

FINAL SETTLEMENT AGREEMENT REGARDING PERFORMANCIE OF RAIN
WATER LEADER SYSTEM WORK

This Final Agreement Regarding Rain Water Leader System Work (the “Agreement™), is
entered into onthe  day of November, 2014, by and among Performing Arts Center Builders, J.V.
(*PAC Builders”), Miami-Dade County, Florida (the “County™) and the Performing Arts Center
Trust (the “PACT™) (and, collectively, the “Parties™),

RECITALS

WHEREAS, on or about September 11, 2001, the County and PAC Builders entered into an
“Amended Agreement Between Miami-Dade County and Construction Manager with a Guaranteed
Maximum Price” in connection with the construction of the Performing Arts Center of Greater
Miami (the “Performing Arts Center™) and

WHEREAS, on or about July 23, 2004, the County and PAC Builders executed “Change
Order 73 to Amended Agreement Between Miami-Dade County and Construction Manager,
Project No. 9501, Dated September 11, 2001, to Provide for Services as Agency Construction
Manager” (the September 11, 2011 and Change Order 73 collectively referred to herein as the
“Amended Agrecment™), and

WHEREAS, on May 20, 2012, flooding occurred at to the Performing Arts Center; and

WHEREAS, on or about February 7, 2013, Slider Engineering Group (“SEG™) issued a

report entitled “Storm Water System Failure Engineering Evaluation™ (the “Report™) to the County
regarding alleged defects in the rain water leader (“RWL”) system at the Performing Arts Center,
and

WHEREAS, the parties dispute the cause of the May 20" 2012 flooding; and

WHEREAS, on or about, October 22, 2013, the County and PAC Builders entered into a
Partial Settlement Agreement (a copy of which is attached hereto as Attachment A) which provided
a process for determining PAC Builders responsibility to effectuate and provide various
construction services to the Performing Arts Center, including the installation of various pipe
hangers, riser clamps, couplings, and potentially, joint restraints; and

WHEREAS, upon full execution, this Final Agreement shall supersede the Partial
Settlement Agreement",

NOW THEREFORE, in consideration of the agreements contained herein, the Parties have
agreed as follows upon the terms and subject to the conditions herein contained:

TERMS AND CONDITIONS

1. The Recitals set forth above are true and accurate and incorporated herein by
reference.

2. PAC Builders shall perform the Agreed Upon Scope of Work (“the Agreed Work™)
set forth below, in full and complete resolution of all RWL system issues, including those raised by

@
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SEG in the Report, at the Performing Arts Center, Without waiving its rights against insurers or
its subcontractors, PAC Builders shall be responsible for all costs, indirect or direct, associated with
the permitting and performance of this Agreed Work, unless specifically excluded herein; with the
excoption that PAC Builders shall not be responsibie for any costs of the PACT or the County or
their consultants. PAC Builders shall coordinate the Agreed Work with the PACT and shall use
reasonable efforts to minimize the impact the Agreed Work has on Performing Arts Center
performances and events, which efforts may, as agreed and coordinated between the Parties,
include but are not limited to multiple mobilizations or night work. The remedial drywali and
other finish work shall be restored as they existed prior fo the performance of the Agreed Work.
The County may engage an Acoustic Engineer to review the Agreed Work and design any
necessary acoustic requirements for the Agreed Work. PAC Builders shall perform, at its cost and
expense, the installation of acoustic requirements for all items in the immediate vicinity of the
particular element of the Agreed Work included to the extent of the acoustic requirements
previously installed on similar items of work during the ariginal construction. The Acoustic
Engineer shall review the installation to ensure that the Agreed Work does not compromise the
existing acoustic properties of the facility; the parties contemplate that these acoustic requitements
will typically be, but are not necessarily limited to, baffling, insulation, matting, or other local
means of vibration control.

Agreed Upon Scope of Work. PAC Builders shall perform the following scope of
work at the Performing Arts Center, agreed upon by the Parties, and as more fully described in
Attachment B hereto:

Description Ballet Opera House Concert Hall
Sway bracing 8 braces 2 braces
Pipe hangers 4 hangers 1 hanger
Vertical support/riser clamps 1 clamp o . O clamps
Misc.--replace old couplings 1 item 7 items
Joint Restraints 25 20
3. PAC Builders® obligation under this Agreement is solely to install, at its cost, the

items described above, PAC Builders shall not be construed to be designer of the Agreed Work;
notwithstanding, PAC Builders shall at its cost provide all shop drawings needed for performance
of the Agreed Work which shall be reviewed and approved by the County and the acoustic
engineer. PAC Builders shall allow the County, for purposes of inspection, reasonabie access to
the Agreed Work throughout its installation, and PAC Builders shall not close any portion of the
Agreed Work until such Agreed Work has been inspected by the County. The County shall
provide inspectors so as not to delay the Agreed Work. Given that the County will have these
inspection opportunities, the County and the PACT will be deemed as having fully accepted (except
for latent construction defects in the Agreed Work) the Agreed Work as the installation is
completed with PAC Builders having no warranty obligation or obligation to cotrect or otherwise
perform additional tasks regarding the Agreed Work.

f7 Page 2
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4. PAC Builders shall execate, deliver to the County and record in the public records
the necessary statutory payment and performance bonds in accordance with Section 255.05 of the
Florida Statutes prior to performing any Agreed Work, PAC Builders shall procure at its cost all
applicable building permits for the Agreed Work, Additionally, PAC Builders shall maintain,
during the performance of the Agreed Work, insurance as specified in Attachment C.

5. The Parties waive any and all rights, actions and causes of action that they may have
against each other and their partners, subcontractors, sureties and insurers and their current and
former officers, directors, employees and representatives with respeet to all RW1L system issues,
including those raised by SEG in the Report and any damages related to the May 2012 incident.
The waiver in this Paragraph shall only apply to claims, rights, and canses of action related to the
RWL systern, with the exception of any latent defects in the performance of the Agreed Work to be
performed by PAC Builders under this Agreement, and nothing herein shall be construed as a
waiver of any other claims, rights, or causes of action held by the Parties pursuant to the Contract
with respect to any other aspect of the Performing Arts Center or the Amended Agreement.

6. The terms of this Agreement reflect the resolution of conitested and disputed claims,
allegations and assertions, and the Paities have entered into this Agreemsnt principally 1o avoid the
time, expense and aggravation of litigation. The Parties acknowledpe and agree that neither party
acknowledges or admits that it was guilty of any wrongdoing of any kind, The Parties
acknowledge and agree that by entering into this Agreement PAC Builders does not admit or
confirm any of the claims, allegations, assertions or opinions of the County or PACT and the
County does not admit or confirm any of the claims, allegations, assertions or opinions of PAC
Builders.

7. This Agreement shall be governed by, constroed and interpreted in accordance with,
the laws of the State of Florida.

8. This Agreement may be executed in counterparts. Signatures provided by facsimile
or e-mail are acceptable and binding on the Parties.

9. This Agreement shall become effective ten days after i‘té approval by the Board of
County Comnissioners, :

CIN WITNESS WHEREOR, the Parties have executed this Agreement on the date first
above written.

MIAMI-DADE COUNTY PERFORMING ARTS CENTER TRUST

Sign S

M. TZ} L\N "22‘-0&-@ &’“j

Print rist

Its: is; .(”z&:.wu . CL&"'Q
¥
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Date; Date:

PERFORMIN ENTER BUILDERS, J.V.

Si PoeR, ﬁx,‘ GENFRAL couilB

B iR HT P S

rint
h\,:'/ ﬁéﬂm £ O,

Date: 2'/5 @ // 2275
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ATTACHMENT 1 - EXHIBIT A

Attachment A

AGREEMENT REGARDING PERFORMANCE OF RAIN
WATER LEADER SYSTEM WORK

, This Agreement Regarding Performance of Rain Water Leader System Work (the
“Agreement™), is entered into on the ]_‘l day of September, 2013, by and among Performing Arts
Center Builders, 1.V, (“PAC Builders”), Miami-Dade County, Florida (the “County”) and the
Performing Arts Center Trust (the “PACT") (and, collectively, the “Parties™).

RECITALS

WHEREAS, on or about September 11, 2001, the County and PAC Builders entered into an
“Amended Agreement Between Miami-Dade County and Construction Manager with & Guaranteed
Maximuom Price” in connection with the construction of the Performing Arts Center of Greater
Miami (the “Performing Arts Center™) and

WHEREAS, on or about July 23, 2004, the County and PAC Builders executed “Change
Order 73 to Amended Agreement Between Miami-Dade County and Construction Manager,
Project No. 9501, Dated September 11, 2001, to Provide for Services as Agency Construction
Manager” (the September 11, 2011 and Change Order 73 collectively referred to herein as the
“Amended Agreement”), and

WHEREAS, on May 20, 2012, floeding occurted at to the Performing Arts Centet; and

WHEREAS, on or about February 7, 2013, Slider Engineering Group (*SEG”) issued a
report entitled “Storm Water System Fuailure Engineering Evaluation” (the “Report™) to the County
regarding alleged defects in the rain water leader (“RWL") system at the Performing Arts Center,
and

WHEREAS, the County and PAC Builders disagree on the ultimate cause of this flooding,
as PAC Builders believes that this failure was caused by a lack of redundancy in the RWL system
and it is the County’s position that the failure was caused by the defects outlined in the Report; and

WHEREAS, on or about April 8, 2013, the County and PAC Builders entered into a
“Section 558 Letter Agreement” (a copy of which is attached hereto as Attachment A) pursuant to
which PAC Builders, subject to the methodology and conditions set forth in the letter agreement,
agreed to perform an agreed upon scope of work to address the findings in the Report, and

WHEREAS, following inspections of the RWL system of the Performing Arts Center
performed pursuant to the Section 558 Letter Agreement, the Parties developed an agreed upon
scope of work for sway bracing, pipe hangers, vertical support/tiser clamps, and the replacement of
old couplings (the “Agreed Scope of Work™). The Parties, however, were unable to develop an
agreed upon scope of work for joint restraints (the “Joini Restraint Scope of Work™) at the
Performing Arts Center, and

WHEREAS, the Parties have agreed upon a procedure for resolving the Joint Restraint
Scope of Work, and

WHEREAS, upon full execution, this Agreement shall supersede the April 8, 2013 “Section
558 Letter Agreement”, and
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WHEREAS, the Amended Agreement, including Change Order 73, remains in full force
and effect, and

WHEREAS, PAC Builders was not and is not the designer of the Performing Arts Center
project and is not the designer of any of the work required to be performed under a decision of the
independent third party engincer/arbitrator as described below, and ’

WHEREAS, the County is designing and constructing a code compliant redundant system
for removing water from the overflow system devices on the roofs of the Performing Arts Center,,
and

NOW THEREFORE, in consideration of the agreements contained herein, the Parties have
agreed as follows upon the terms and subject to the conditions herein contained:

TERMS AND CONDITIONS

1. The Recitals set forth above are true and accurate and incorporated hercin by
reference,

2. Subject to paragraph 6 below, PAC Builders shall perform the Agreed Upon Scope
of Work set forth in Paragraph 2(A), below, and the Joint Restraint Scope of Work set forth in
Paragraph 2(B) (collectively, “the Work”), below, in full and complete resolution of the RWL
system issues, including those raised by SEG in the Report. Withont watving its rights against
insurcrs or its subconfractors, PAC Builders shall be responsible for all costs, indirect or direct,
associated with the permitting and performance of this Work, unless specifically excluded herein;
with the excoption that PAC Builders shall not be responsible for any costs of the PACT or the
County or their consultants. PAC Builders shall coordinate the Work with the PACT and shall use
reasonable efforts to minimize the impact the Work has on Performing Arts Center performances
and events, which efforts may, as agreed and coordinated between the Parties, include but are not
limited to multiple mobilizations or night wotk. The remedial drywall and other finish work shall
be restored as they existed prior to the performance of the Work. The County shall engage an
Acoustic Engineer to review the Work and design any necessary acoustic requirements for the
Work inchuded in Paragraph 2(A) and 2(B). PAC Builders shall perform, at its cost and expense,
the installation of acoustic requirements for all items in the immediate vicinity of the particular
element of the Work included to the extent of the acoustic requirements previously installed on
similar items of work during the original construction. The Acoustic Engineer shall review the
installation to ensure that the Work does not compromise the existing acoustic properties of the
facility; the partics contemplate that these acoustic requirements will typically be, but are not
necessanily limited to, baffling, insulation, matting, or other local means of vibration control.

(A)  Agreed Upon Scope of Wotk, PAC Builders shall perform the following
scope of work at the Performing Arts Center, agreed upon by the Parties, and as more fully
described in Attachment B hereto: '

Description Ballet Opera House Concert Hall
Sway bracing 8 braces 2 braces
Pipe hangers 4 hangers 1 hanger

greeme;t Regarding Performance of Rain Water Leader stem Work N Page 2
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Vertical support/riser clamps ! clamp 0 clamps
Misc.--replace old couplings 1 item 7 items

(B Joint Restiaint Scope of Work., The scope of work pertaining to joint
restraints shall be resolved on a binding basis by Jorge Reyes, P.E., TLC Engineering, 5757 Blue
Lagoon Drive, Suite 400, Miami, Florida 33126, or Rafael Pena, Jr., P.E,, RPJ Inc., 4977 SW 74th
Ct., Miami, Florida 33155, or such other independent third-party engineer/arbitrator as may be
agreed upon by the Parties, the costs of which shall be shared equally by the County and PAC
Builders. The Parties shall mutually agree upon a not-to-exceed cost for such enginecer/atbitrator
prior to his hiring, The aspects of this Agreement relating to the independent third-party
engineer/arbitrator are considered an agreement to arbitrate as provided in the Florida Arbitration
Code and the arbitration process shall be conducted as follows:

D The independent third-party engineer/arbitrator’s assessment shall
be based on a review of the RWL system at the Performing Arts
Center, the design drawings and specifications (including specified
manufacturers’ requirements), codes, and industry standards-of-carc
applicable to the Amended Agreement;

(ity  The February 7, 2013 SEG Report shall be the County’s expert
report, PAC Builders shall provide its experts report(s) no later than
10 days before the hearing commences. The County and PAC
Builders shall: (a) submit their positions in writing at least 5 days
before the hearing commences; and (b) makc a presentation to the
independent third-party engineer/arbitrator, with experts being
sworn under oath and subject to cross-examination. The
engineer/arbitrator may allow oral or written rebuttal, at his
discretion. The presentation for each party shall not exceed four
hours. Prior to any presentations, the. engineer/arbitrator shall
conduct a field inspection, in the presence of representatives of the
Parties. The engineer/arbitrator shall issue his report with ten days
of the close of presentations, unless otherwise agreed to by the
Parties.

(iti) The independent third-party engineer/arbitrator shall consider
whether (A) joint restraints are required at every joini at every
change of pipe direction or, if restraints are not required at every
joint, if (B) joint restraints are required at specific locations based on
an engineering evaluation on a case-by-case basis, In the event that
the engineer/arbitrator detcrmines that all or some joints at the PAC
are required to be restrained, the engineer/arbitrator shall identify the
appropriate restraints for such joints; and

(iv)  The decision from the independent third-party engineer/arbitrator on
the Joint Restraint Scope of Work shall be as follows;

/




Based on a review of the RWL system at the Performing Arts Center
of Greater Miami, the design drawings and specifications,
applicable codes and industry standards-of-care, the implementation
of my developed attached scope of work (joint restraints only) was .
required by PAC Builders under its Amended Agreement, including
Change Order 73, with the County.

The engineer/arbitrator shall not base his decision on a statutes of
limitations defense. PAC Builders will not raise as a defense in this
engineet/arbitrator process only that the approval of its previous shop
drawings or other submittals for what is currently installed is
decisive on the ultimate issue as set for the above; however, PAC
Builders shall be permitted to atguc that the approval of its shop
drawings and other submittals reflected a certain interpretation of the
existing design drawings and specifications, applicable codes and
industry standards-of-care,

(v}  The independent third-patty engineer/arbitrator shall have no
liability to the Parties to this Agreement

3. The hearing shall be held in Miami, Florida,

4, PAC Builders obligation under this Agreement is solely to install, at its cost, the
items described in Paragraph 2(A), above, and pursuant to the findings of the independent
engineet/atbitrator, the joint restraints under Paragraph 2(B), above (refetred to collectively as “the
Work™). PAC Builders shall not be construed to be designer of the Work; notwithstanding, PAC
Builders shall at its cost provide all shop drawings needed for performance of the Work which shall
be reviewed and approved by the County and the acoustic engineer. PAC Builders shall allow the
County, for purposes of inspection, reasonable access to the Work throughout its installation, and
PAC Builders shall not close any portion of the Work until such Work has been inspected by the
County. The County shall provide inspectors so as not to delay the Work, Given that the County
will have these inspection opportunities, the County and the PACT will be deemed as having fully
accepted (except for latent construction defects) the Work as the installation is completed with PAC
Builders having no warranty obligation or obligation to correct or otherwise perform additional
tasks regarding the Work,

5. The decision of the independent third-party engineer/arbitrator relating to the Joint
Restraint Scope of Work shall be final and binding, and judgment may be entered upon it in
accordance with the Florida Arbitration Code.

6. PAC Builders shall exccute, deliver to the County and record in the public records
the necessary statutory payment and performance bonds in accordance with Section 255.05 of the
Florida Statutes prior to performing any work. PAC Builders shall procure at its cost all applicable
building permits for the Work, Additionally, PAC Builders shall maintain, duwing the
performance of the Work, insurance as specified n Attachment C,

7. The Parties do not waive and expressly reserve any claims, rights and/or defenses
they may have in connection with the costs and expenses incurred prior {0 the date of this
Agreement by the County or PACT in connection with the alleged RWL systcm defects mciudmg
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the costs of containing and tepairing the damage caused to the Performing Arts Center by the
flooding that occurred on May 20, 2012, and including  their respective theories of causation of the
May 20, 2012 incident as reflected in the fifth WHEREAS. Although in consideration of this
Agreement and its performance, the Partics waive any and all rights, actions and causes of action
that they may have against each other and their partners, subcontractors, sureties and insurers and
their current and former officers, directors, employees and representatives with respect to the
defects to the RWL system that the Work to be performed by PAC Builders is intended to cotrect,
including those raised by SEG in the Report, the Parties do not waive any claims, rights and/or
defenses they may have in conhection with the costs and expenses incurred prior to the date hereof
by the County or PACT in connection with the alleged defects. Neither the execution of this
Agreement not the work to be performed under this Agreement shall be used by any of the Parties,
including the PACT, to claim or otherwise assert that any statute of limilation defense of any Party
has not run or expired. The waiver in this Paragraph shall only apply to claims, rights, and causes
of action related to the RWL system, and nothing herein shall be construed as a waiver of any other
claims, rights, or causes of action held by the Parties pursuant to the Contract with respect to any
other aspect of the Performing Arts Center or the Amended Agrecment.

8. The terms of this Agreement reflect the resolution of contested and disputed claims,
allegations and assertions, and the Parties have entered into this Agreement principally to avoid the
time, expense and aggravation of litigation. The Parties acknowledge and agree that neither party
acknowledges or admits that it was guilty of any wrongdoing of any kind. The Parties
acknowledge and agree that by entering into this Agreement or by agreeing to be bound to the
decision of the independent third-party cngineer/atbitrator, PAC Builders does not admit or
confirm any of the claims, allegations, assertions or opinions of the County or PACT and the
County does not admit or confirm any of the claims, allegations, assertions or opinions of PAC
Builders, The Parties agree that they will not offer or tender this Agreement, any record of the
negotiations leading up to this Agreement, the County Mayor’s memorandum to the Board of
County Commissioners conceming this Agreement, the Board of County Commissioner’s
deliberation of this Agreement, or the decision of the independent third-party engineer/arbitrator
into evidence in any proceeding between or among them ot their insurers, including a proceeding
by the County or PACT, or an insurer of the County or PACT, regarding the costs and expenses
already incurred by the County or PACT in connection with the alleged defects. Notwithstanding
the preceding, PAC Builders expressly acknowledges that this Agreement and the decision of the
engineer/atbitrator are public records as defined in Florida Statutes, and the County may, without
Hability and upon request for such public records, provide such documents to third parties. The
limitation on the offering of this Agrcement or the decision of the arbitrator inlo evidence does not
apply to the Report.

9, The Parties further agree that this Agreement, the negotiations leading to the
execution of this agreement, the County Mayor’s memorandum to the Board of County
Commissioners concerning this Agreement, the Board of County Commissioner’s deliberation of
this Agreement and the decision of the independent third-party enginect/arbitrator shall remain
non-admissible and non-discoverable, as if they were part of a mediation process, in any proceeding
of any kind, including a proceeding by the County or PACT or an insuter of the County or PACT
(regardiess of whether such proceeding involves other entities), cxcept a proceeding between the
Parties hereto for breach of this Agreement or except in a proceeding by PAC Builders aga.mst its
subcontractors, or in any action to enforce the terms of this Agreement,

Agreement Regardmg Performance nf Rain Water Leader System Work ' Page5 iy
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16.  This Agreement shall be governed by, construed and interpreted in accordance with,
the laws of the State of Florida.

{I.  This Agreement may be executed in counterparts. Signatures provided by facsimile
or e-mail are acceptable and binding on the Parties. ‘ ‘

12, This Agreement shall become effective ten days after its approval by the Board of
County Commissioners,

IN WITNESS WHEREOF, the Parties have executed this Agreement on the date first
above written. '

MIAMI-DADE COUNTY PERFORMING ARTS CENTER TRUST
By, By:
Sign Sign
Print Print
Its: Hs:
Date; Bate:

PERFORMING ARTS CENTER BUILDERS, J.V.

o By W . Sy S

Rrad H Rinske Son_Logz Sioon

Print

Its: ?& ﬂ"\_‘cul’ EXCQ.L‘\ D

Date: | 9 SQ,\‘O 13

Agreemen egardig erformanceﬁi;f Raln Water Leader Systemn Work T “ W
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COUNTY ATTORNEY
MIAMI-DADE COUNTY, FLORIDA Attachment A

- 1t1 NW. 1 ST., SUITE 2810 : : April 8, 2013
MiAME, FLORIDA 33128-1990

TEL. {305} 375-5151

FAX (305) 375-3311

James E. Moye, Esq.

Move, O'Brien, O'Rourke, Pickert & Dillop, LLP
800 South Orlando Avenue

Maitland, Florida 32751

Section 558' Letter Agreement

Re: Adrienne Arsht Center for the Petforming Arts of Miami-Dade County (*Arsht Center")

The following proposal (s made by the County to PAC Builders to address the findings of
the Slider Engineering Report titled Storm Water System Failure Engineering Evaluation dated
February 7, 2043 (the “Report™) at the Axsht Center,

1. Subject to the methodology and conditions described below, PAC Builders agrees to
perform the agreed upon scope of wdrk {the “Scope of Work™) to address the findings of the Report
and using the Report as a guideline,

(@) Inspections. The Scope of Work shall be developed in the following manner
and in coordination with the Performing Arts Center Trust (the “PACT™Y in order to minimize the
impact to the operations of the Arsht Center: (1) the Parties will identify the specific locations of the
storm drain piping; (2) the Parties will determine the means of access to the storm water piping
system; (3) the Parties will jointly inspect the storm water piping; {4) following the inspections,
PAC Builders will restore the areas to a finished condition acceptable to the PACT and the County;
and (5) PAC Builders will be solely responsible for all costs associated with identifying such
access, establishing access and restoring the areas to a finished condition acceplable to the PACT

“and the County, including the costs of any necessary destructive testing; with the exception of any
costs of PACT or the County or their consultants,

(b)  Scope of Work. Within 20 days after completion of the Inspections, the
County shall deliver to PAC Builders a Scope of Work plan, including a proposed schedule and
phasing plan to accomplish the work with minimum impact to the facility. PAC Builders shat!
approve, reject or approve in part the Scope of Wock plan. In the event the Parties agree upon a
Scope of Work plan, PAC Builders shall perform adl of the work deseribed in the Scope of Work
plan (the “Work™) in accordance with the agreed upon schedule and plan, In the event such an
agreement is reached, PAC Builders shall be responsible for all costs, indirect or direct, associated

' This Agreement Is not an adsnission that Section 558 is applicable to this Project. o

oM
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PAC Builders and Mismi-Dade County
Settlement Agreement Letter

Aprit 8, 2013

Page 2 of 3

with the performance of the Work; with the exception of any costs of PACT or the County or their
consultants. PAC Builders shall not perform any of the Work without a prior written agreement of
the Parties, Notwithstanding any other provision of this Agreement, in the event the Parties do not
agree upon a written Scope of Work plan within G0 days from the date of this letter, the County may
perform the Work and any other necessaty repairs to the Arsht Center through other means with
both Parties Fully reserving their rights against each other, including with respect to any
disagreements with the Scope of Work.

(¢y  PAC Builders shall coordinate the Work with the Performing Adts Center
Trust and shall use best efforis to minimize the impact the Work has on Arsht Center performances

and events.

()  PAC Builders shall execute, deliver to the County and record in the public
records the necessary statutory payment and performance bonds in accordance with Section 255.05
of the Florida Statutes prior lo perforining any work,

2 The Parties do not waive any rights and/or defenses they may have in connection
with the costs and expenses already inewred by the County in connection with these atleged
defects. The County further reserves any rights to recover the inceemental costs to the County from
the continued engagement of its Consulting Engineers, the costs of its staff engaged in the activities
set forth in this plan, and other reasenable third party costs incurred to address the Worl.

3. The Parties agree that any statutory, contractual, equitable or other deadlines that the
Parties may have to bring a lawsuit or a clairn against each other in connection with the storm water
drainage system at the Arsht Center and any damages and costs associated with this system shall be
tolled until completion of the Wark. ' '

4. Any final resolution of this matter that conclusively allocates costs or liability or that
waives any rights or defenses may be subject to Board of County Commissioners approval.

5. The Parties agree that that this settlement offer is made in privilege, and nothing
contained herein shall be deemed admissible in any court or proceeding, including any Florida state
or federal court.

Sincerely,

S

. ' ‘""‘MM,,,..»—/I
Lhnny Frastai

Assistant County Attorney

7

OFPICE QF COUNTY ATDRNEY . MIARMI-DADE € COURNEY, FLORIDA,
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PAC Builders and Miami-Dade County
Settlement Agreernent Letter

April 8, 2013

Page 3 of3

1 confinn my agreement and acceptance to the terns listed in this letler,

For and on behalf of Miami-Dade Couaty

A i
it -

Lish S hae o

Print Print

Date {),]// / é}/ﬁ e e Date 4‘;/ 3/ 2013,

cc:  Lester Sola, Director
Miami-Dade County
Intemal Services Dept.

QFFCE OF COUNTY AFTORNEY, MIAMI DADE COUNTY, FLORIDA
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PACB shall furnish to the Miami Dade County, 111 NW 1st Street 24™ Floor, Miam,
Florida 33128, Ceriificate(s) of Insurance which indicate that insurance coverage has

Attachment C
INSURANCE

been obtained which meets the requirements as outlined below:

A

All insurance policies required above shall be issued by companies authorized to do

Worker's Compensation Insurance for all employees of PACB as required
by Fiorida Statute 440,

Commercial General Liability Insurance including Products and Completed
Operations, on a comprehensive basis in an amount not less than
$5,000,000 combined single limit per occurrence for badily injury and
property damage. Miami-Dade County must be shown as an additional
insured with respect to this coverage. '

Automoeblle Liability Insurance covering all owned, non-owned and hired
vehicles used in connection with the work, in an amount not less than
$1,000,000 combined single limit per occurrence for bodily injury and
property damage.

Professional Liability Insurance in an amount not less than $5,000,000.
Coverage must be maintained for a minimum of ten years after project
campletion.

business under the laws of the State of Florida, with the following qualifications:

Compliance with the foregoing requirements shall not refieve the PACB of liability and

The company must be rated no less than "A-" as to management, and no
less than "Class V" as to financial strength, by the latest edition of Best's
tnsurance Guide, published by A.M. Best Company, Oldwick, New Jersey,
or its equivalent, subject to the approval of the County Risk Management
Division.

or

The company must hold a valid Fiorida Certificate of Authority as shown in
the latest “List of All Insurance Companies Authorized or Approved to Do
Business in Florida” issued by the State of Florida Department of Insurance
and are members of the Florida Guaranty Fund.

obligation under this section or under any other section of this agreement.

6)/(?




EXHIBIT B
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PACB shall furnish to the Miami Dade County, 111 NW 1st Street 24" Fioor, Miami,
Florida 33128, Certificate(s) of Insurance which indicate that insurance coverage has

ATTACHMENT 1 -

Attachment C
INSURANCE

baen oblained which meets the requiraments as outiined below:

A

All insurance policies required above shall be issued by companies authorized to do

Worker's Compensation Insurance for all employees of PAGB as required
by Florida Statute 440.

Commercial General Liability Insurance including Products and Completed
Operations, on a comprehensive basis in an amount not less than
$5,000,000 combined single limit per occurrence for bodily injury and
property damage. Miami-Dade Courity must be shown as an additional
insured with respect to this coverage,

Automobile Liability insurance covering all owned, non-owned and hired
vehicles used in connsction with the work, in an amount niot less than
$1,000,000 combined single limit per occurrence for bodily injury and
property damage. -

Professional Liabllity Insurance in an amount not less than $5,000,000.
Coverage must be maintained for a minimum of {en years after project
completion.

business under the laws of the State of Florida, with the following qualifications:

Compliance with the foregaing requirements shall not relieve the PACB of liability and

The company must be rated no less than “A-" as fo management, and no
less than "Class VII” as to financial strength, by the latest edition of Best's
Insurance Guide, published by A.M. Best Company, Oldwick, New Jersey,
or its equivalent, subject to the approval of the County Risk Management
Division,

or

The company must hold a valid Florida Certificate of Authorily as shown in
the iatest "List of All Insurance Companies Authorized or Approved to Do
Business in Florida” issued by the State of Florida Department of insurance
and are members of the Florlda Guaranty Fund.

obligation under this section or under any other section of this agreement.

EXHIBIT C
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AT TACHMENT =

)&&%% RPJ ..

& CONSULTING ENGINEERS

TMay 9, 9014 T

Miami-Dade County

111 NW [t Street, Suite 2810

Miami, FL 33128

Attn: Mr. Daniel Frastai, Assistant County Attorney

Moye, O'Brien, O'Rourke, Pickert & Dillon, LLP
800 South Orlando Avenue |
Maitiand, FL 32751

Attn: Mr. James E. Moye, Esq.

Re: PAC Arbltration regarding Rain Water Leaders
Dear MFJFrastai and Mr, Moye,

our findings and arbitration resulis.

4977 8.W. 74th Court, Miami, FL 33155 ¢ Phone: (305} 866-2131 « Fax:(305)866-0131
E-Mail: rpi@rpjmep.com o Website: www.rpjmep.com

2.




Miami-Dade County
Attn: Mr, Daniel Frastai, Assistant County Attorney

Movye, O'Brien, O'Rourke, Pickert & Dilion, LLP
Atin: Mr. James E. Movye, Esq. . |

Re: PAC Arbifration regarding Rain Water Leaders
Page Two
May 9, 2014

INTRODUCTION

Back on May 20th, 2012 during an evening performance, a rainwater leader at
the Ziff Ballet Opera House, known ds ZBOH, failed at the elbow joint causing
rain water to infiltrate the building ficoding portions of the building. This incident
caused significant damage to the building inferiors and some of the building
mechanical/electrical systems. The joint that failed was temporarily repaired
while the cause of the failure was investigated.

On April 8, 2013 the County and the Performing Arts Center Bidder, JV entered
intfo an agreement to perform an agreed scope of work for sway bracing
hanger/supports and old couplings replacement. This agreement did not
include a scope of work for joint restraints since there wdas no consensus on this
issue,

Our office was commissioned to serve as an in depended third party
engineer/arbitrator to review the present storm drainage collection system
(known as the Rain Water Leader System) atf the Adrienne Arsht Center for the
Performing Arts {know as PAC} of Dade County. The following documents were
made available and reviewed by our office;

1} Miami Dade County's Position Paper.

2) Evaluation Report by Slider Engineering Group.

3) Project Contract drawings and specifications.

4) Applicable material catalogs cut/data sheets,

5) List of applicable Standards and Building Codes.

6) Pictures of several existing RWL System depicling actual conditions.

7] Copy of Agreement regarding performance of Rain Water leader Systemn
Work.

8) Performing Aris Center Builder, JV (known as PACB) position statement,

A3



Miami-Dade County
Aftn: Mr. Danlel Frastai, Assistant County Attorney

Move, O'Brien, O'Rourke, Pickert & Dillon, LLP
Aftn: Mr. James E. Moye, Esq. .

Re: PAC Arbitration regarding Rain Water Leaders
Page Three
May 9, 2014

?) Copies of applicable Shop Drawings. Engineer of Record review
comments and approval stamps. '

10}  Qriginal Amended Agreement between Miami-Dade County and
Construction Manager, dated October 9, 2001

11}  Copy of Change Order 73 amending original Agreement.

12)  Evdluation report by Anderson-Williams Consuliing Engineer.

13]  Copies of Steven Feller, PE letter dated May 31, 2013.

in addition, a visit to the PAC was conducted on March 31, 2014 fo observe
some of the existing RWL conditions and the repair work performed back in
2012,

The basic infent of this arbitration is to determine the following:

1] Are joint restraints required at every joint at every change of pipe

direction? _ :

2) Or, if joint restraints are required at specific locations based on an
enginesrting evaluation.

3)  lijoint restraints, if necessary, were to be provided by PACB under ifs

Amended Agreement, including Change Order 73, with the County.
FINDINGS
The building primary RWL System consisted of no-hub cast iron soll pipe and
fittings (known as hubless) collecting roof drains through a vertical/horizontal
piping system and discharging to in-ground drainage wells. The pipe and fittings
are joined by no-hub couplings.
The applicable Building Codes and Industrial Standards are as follows:
1} South Florida Building Code (SFBC) 1994 Dade County Edition with

supplement No. 5 dated 1998
2) Cast Iron Soil Pipe Institute, CISPI, 301-00 and 310-00

%




Miami-Dade County
Attn: Mr. Daniel Frastal, Assistant County Attorney

Moye, O’Brien, O'Rourke, Pickert & Dillon, LLP
Atint Mr. James E. Moye, Esq.

Re: PAC Arbifration regarding Rain Water Leaders
Page Four
May 9, 2014

The applicable design documents are the Project Contfract Drawings and
Specifications. The materials used in the RWL System were cast iron soil pipe as
manufactured by Tyler Plpe and No-Hub Couplings as manufactured by
Pro-Flo and Anaco.

The nature of the use of these buildings have dictated sophisticated acoustical
and vibration design parameters not just for the building but also for the integral
mechanical/plumbing systems.

During the Construction Administration Phase, consisting of shop drawings
review and fleld inspections, the need for joint restraints was not brought up fo
the PABC neither by the Professionals nor the inspectors responsible for those
taisks.

CONCLUSIONS
After review of the applicable SFBC and Contract Dccuménfs/Speciﬁca’;ions itis
our professional opinion that joint restraints were not required neither by the SFBC

or contract documents.

The applicable design standards offer non- mqndcﬁory recommendations which
are only that,

Also, the no-hulb coupling manufacturer's installation guidelines do not meniion
joint restraints but supports.

ftis our judgment that joint resiraints be implemented in certain locations as
marked up in copies of Exhibit ‘'E', provided by the County,

s




Miami-Dade County
Aln; Mr. Daniel Frastai, Assistant County Attomey

Move, O'Brien, O'Rourke, Pickert & Dillon, LLP
Atin: Mr. James E. Moye, Esq.

Re: PAC Arbitration regarding Rain Water Leadsrs

Page FIVE

May 9, 2014

ARBITRATION ASSESSMENT

1) {a) Joint restrains are not requlred at every joint at every change of
pipe direction.

{b) Joint restrains, in our professional opinicn, are required at specific

locations specified here in,

2) Refer to marked-up copy of Appendix 'E’, provided by Dade
County, for our recommended locations of joint restraints.

3) Based on d review of the RWL system at the Performing Arts Center

of Greater Miami, the design drawings and specifications,
applicable codes and industry standards-of-care, the
implementation of my developed attached scope of work (joint
restraints only) was hot required by PAC Builders under its Amended
Agreement, including Change Order 73, with the County.

This assessment was based on our evaluation of all documents listed herein and

our

R‘ fa

B

fessional engineering expertise,

Pena, Jr., PE

Attachement
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